UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MISSOURI
EASTERN DIVISION
KATHLEEN ERICKSON,
Plaintiff,
No. 4:00CV1794-DJS

vs.

CHARTER COMMUNICATIONS, INC.,

Nl e N N N P P P P

Defendant.

ORDER
This matter i s now before the Court on defendant’s notion
for summary judgnent [Doc. #56]. Plaintiff Kathleen Erickson is a
former enployee of defendant Charter Communicati ons. Plaintiff
brings her action against defendant under the Anmericans wth

Disabilities Act (“ADA"), 42 U S.C. 812101 et seq. and the M ssour
Human Ri ghts Act (“MHRA’), R S.Mb. 8213.010, et seq. She asserts
that she was term nated and retal i at ed agai nst by def endant because
of her disability and because she requested reasonable
accommodations for her disability. She characterizes her
disability as “a back injury and a closed head injury . . . which
resulted in | ow back pain and a residual disability of dimnished
short-term nenory and dim nished ability to concentrate. . . .7
Conmpl aint [Doc. #1], 16. Defendant asserts that plaintiff cannot
make a prima facie case of discrimnation or retaliation and that

she was di scharged because of poor work performance.



I n det erm ni ng whet her summary j udgnent shoul d i ssue, the
facts and i nferences fromthese facts are viewed in the |ight nost
favorabl e to the non-noving party, and the burden is placed on the
novant to establish both the absence of a genui ne i ssue of nmateri al
fact and that it is entitled to judgnent as a nmatter of |aw

Fed. R Cv.P. 56(c); Matsushita Electric Industrial Co. v. Zenith

Radio Corp., 475 U S. 574, 586-87 (1986); Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 247 (1986); Celotex Corp. v. Catrett,

477 U.S. 317, 322 (1986). Once the novant has net this burden

however, the non-noving party nmay not rest on the allegations in
its pleadings but by affidavit and other evidence nust set forth
specific facts showing that a genuine issue of material fact
exists. Fed.R GCv.P. 56(e). See also 10A C. Wight, A Mller &

M Kane, Federal Practice and Procedure 82739 (1983).

The non-noving party “nmust do nore than show that there

i s sone netaphysical doubt as to the material facts.” Matsushita,

475 U.S. at 586. “Wiere the record as a whole could not lead a
rational trier of fact to find for the non-noving party, there is
no ‘genuine issue for trial.”” 1d. at 587. “A court nust enter
sumary judgnment against a party who fails to make a show ng
sufficient to establish the existence of an elenent essential to
that party’ s case, and on which that party will bear the burden of

proof at trial.” R chnond v. Bd. of Regents, 957 F.2d 595, 597

(8th Cir. 1992)(citation and quotation narks omtted). Only



conpetent and adm ssible evidence is appropriate for the Court’s
consi deration in determ ni ng whet her summary judgnment i s warranted.

See Firenen’'s Fund Ins. Co. v. Thien, 8 F.3d 1307, 1310 (8th G

1993) . Generalized allegations of an enployer’s discrimnatory
tendenci es, w thout supporting factual detail, or which concern
al I eged incidents of which the affiant has no personal know edge,

are not conpetent or relevant. See, e.qg., Berg v. Bruce, 112 F. 3d

322, 327-28 (8th GCir. 1997).

Unl ess otherwise indicated, the following facts are
undi sputed for purposes of the instant notion. Plaintiff Kathleen
Eri ckson worked for defendant Charter Communications, Inc. from
Novenber 1994 t hrough August 1999. She began worki ng for def endant
in the Regul atory Conpliance Departnent from Novenber 1994 t hrough
February 1997. On Decenber 9, 1996, plaintiff was involved in an
aut onobi | e acci dent and subsequently experienced severe headaches,
menory and concentration probl enms, neck and back pai n, and nunbness
In her arns. In March 1997, plaintiff left her position as a
Regul atory Conpliance Manager and began working in defendant’s
Fi nance and Acquisitions Departnent as a Financial Analyst, after
applying for the position in Decenber 1996.

Plaintiff requested and was granted a | eave of absence
approxi mately three or four weeks after starting her position as a
Fi nanci al Anal yst because of problens related to her accident.

Vi ce President of Finance and Acquisitions Melvin Bryant and Seni or



Vi ce President and Chief Financial Oficer Kent Kal kwarf were aware
of plaintiff’s menory and concentration problens. The Finance and
Acquisitions Goup was defendant’s fastest paced group, and
plaintiff had difficulty with time-sensitive tasks. See PItf.
Statenent of Facts 175, 77. Plaintiff had problens with her work
efficiency before her accident. See PItf. Exh. 2, pp.2,3
(Performance apprai sal dated Decenber 29, 1995 for plaintiff’s work
in the Regul atory Conpliance Departnent); Def. Statenment of Fact
16. Bryant agreed to give plaintiff Iless tinme-sensitive
assignnments and granted plaintiff’s request to work with her office
door shut.

On Decenber 30, 1997, Bryant gave plaintiff the | owest
possi ble rating on her performance appraisal for her quantity of
work, citing in part to problenms with her work tineliness. Def.
Exh. 6, p.2. In March 1998, plaintiff submtted witten coments
in response to the review, stating in part the follow ng:
“constant pain, loss of nenory and inability to concentrate
resulted in projects taking | onger than anticipated, difficulty in
switching projects mdstream and ultimtely inpacting the quantity
of assignnents that | was able to conplete[], regardless of ny
efforts to work harder, |onger and snmarter.” Def. Exh. 6. At this
time, plaintiff did not know that her condition would be per manent
because at that point her doctors had informed her the problens

were short term See PItf. Depo., pp. 181-82. On or about March



23, 1998, plaintiff told Kalkwarf that she had nenory and
concentration problenms and spinal pain as a result of the accident
and that she needed hel p under the ADA

In approximately May 1998, plaintiff returned to her
former position in the Regulatory Conpliance Departnent because
Kal kwarf and Director of Regulatory Conpliance John MFerron
thought it would allow plaintiff to work on assignnents that were
nore famliar and less time sensitive than in Finance and
Acqui sitions. The Regul atory Conpliance Departnent tended to have
work that was not of an immediate tinme-sensitive nature. See
McFerron Depo., PItf. Exh. 13, p.49; PItf. Statenent of Fact {80.
In 1998 plaintiff received a chair wth |unbar support at her
request. MFerron all owed her to close her office door and to work
f1 exi bl e hours.

McFerron changed positions in February 1999 and was no
| onger plaintiff’s supervisor. In late 1998 or early 1999,
plaintiff informed Executive Vice President and Assistant to the
Presi dent Steve Schummthat she wi shed to be pronoted. In a May 3,
1999 nenorandum ! Susi e Hol | i day, defendant’s new Vi ce Presi dent of
Regul ation and Planning who was |ocated in Dallas, Texas,

criticized plaintiff’s work performance, stating in part that

"Plaintiff asserts in her Statenent of Fact Y35 that the
“criticisnms [in the nenorandun] were never brought to the
attention of Plaintiff and the neno was never shown to Plaintiff
prior to litigation.” The Court finds that this fact is not
mat eri al .



plaintiff’s work product and attitude were “average to poor” and
noting her perception of plaintiff’s inability to conpl ete assi gned
tasks in a tinely manner. PItf. Exh. 15. Despite the conpany’s
open door policy,? Holliday expressed concern that plaintiff
circunvented the chain of comand and failed to comunicate with
Holliday regarding her projects.? Hol i day expressed her
di ssatisfaction with plaintiff’s performance to Schumm and Vice
President of Financial Controls Paul Estes. Plaintiff assumed that
Hol I i day was di spleased with her and in fact was told by Schumm
that Holliday was not happy with her. Def. Statenent of Facts
1165,66;, PItf. Statenment of Facts 91136, 37. Kal kwarf  was
dissatisfied with plaintiff’s work on a project with a conpany in
| rel and because she had difficulty with tine-sensitive projects and
thinking creatively. See Kal kwarf Depo., Pltf. Exh. 12, pp. 26-28;

Pltf. Statenent of Fact {38.

*The policy states, in part, “[El ach enpl oyee i s encouraged
to discuss their issue and/or concern with their inmediate
supervisor. There may be situations when an enpl oyee may not
feel confortable discussing an issue or concern with their
supervisor. |In these cases, you may request a neeting with your
next |evel of managenent or the Corporate Hunman Resources
Department.” PItf. Exh. 31, p.9.

 Defendant’s Statenent of Fact 158 states that “[a]fter
McFerron’s departure in February 1999, Holliday and Steve Schumm
told plaintiff that she was to report to Holliday.” Plaintiff
di sputes this fact, stating, “Plaintiff indicated that after M.
McFerron left the St. Louis area she never knew who she was
supposed to report to.” PItf. Statenent of Fact {34. The Court
finds no genuine issue of material fact regarding Holliday or
plaintiff’s perceptions of the chain of conmand.
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In April 1999, plaintiff transferred to defendant’s
Fi nanci al Controls Department at her request. Plaintiff told her
supervi sor Estes of her nmenory and concentration problens on her
first project for him On one occasion Estes was critical of
plaintiff’s inability to renenber a co-worker’s nane.* In My

1999, Estes told plaintiff that her work was unsatisfactory.?®

*Wiile Plaintiff’s Statement of Fact Y41 states that “M.
Estes would nock Plaintiff’s inability to recall the nanes of
i ndividuals in the conpany,” the Court finds that the portion of
plaintiff’s deposition to which she cites in support only
descri bes only one incident:

Q Now, you allege in your conplaint that M. Estes
harassed you. In what way did M. Estes harass
you?

A He made fun of ny inability to renmenber people’s

names.

How did he do that?

| had gone - he had sent ne to talk to sonmeone

upstairs, and it was the sane person he had had ne

talk to a couple tines and | just could not get

her name right and couldn’t renmenber her name, and

he told me, “My God, if you' re going to work in

this departnent, you gotta |learn her nane.”

And you took that as harassnent?

| think that is harassnent, yes, sir. Gven that

| have a nmenory problem oo

A The conversation was that | couldn't recall the
nane in his office at that point in tine. It
wasn’t that | couldn’'t find her name or |ocate

her .

s that what you were referring to when you

al | eged that he harassed you?

A Yes.

>0

>0

Pltf. Depo., Pltf. Exh. 4, pp.218-221.

Plaintiff asserts in her Statenent of Fact {39 that
“[a]l though Estes indicated that he wasn’'t happy with Plaintiff’s
work, Plaintiff indicated that the primary focus of the
conversation was regarding Plaintiff’s interest in a project
associated with tel ephony.” In support, she cites to page 210 of

7



Estes drafted a nenorandum dated My 18, 1999 that includes
criticisnms of plaintiff’s performance.® On or about June 30, 1999,
Estes wote a nenorandum that plaintiff was not conpleting
assignnments by deadlines and that she spent |ong periods of tine
away from her desk. Estes did not observe any change in
plaintiff’s performance between June 30, 1999 and August 9, 1999.
Def. Statenent of Fact f77.

On August 9, 1999, a new enployee in the Financial
Control s Departnent, Vickie Huffman, called plaintiff and nenti oned
that she thought plaintiff mght be reporting to Huffman. That
sane day, plaintiff contacted Schumm and defendant’s Senior Vice
President of Administration Eric Freesneier to find out whether she
woul d be reporting to Huffman. Estes left town on August 9, 1999
for a business trip through August 11, 1999, and plaintiff did not
attenpt to leave a voice mail nessage for Estes or make a cell
phone call to Estes before contacting Schunm Estes received a

voice mail nessage from Schumm the evening of August 9, 1999

her deposition, where the Court notes she testified regarding her
conversation wth Estes, “And then he threw in that he wasn’'t
happy with ny job.” PItf. Depo., PItf. Exh. 4, p.210. There is
no genui ne dispute of material fact.

®Plaintiff asserts that the concerns raised in Estes’ My
18, 1999 nenorandum were not shared with plaintiff until August
9, 1999 and/or August 11, 1999. See PItf. Statenent of Fact Y42.
Plaintiff’s cited deposition pages do not, in fact, reference the
May 18, 1999 nenorandum \het her Estes expressed his opinions to
plaintiff is not materi al.



relaying the information that plaintiff had talked to Schumm
regardi ng Huf f man’ s phone call

On  August 11, 1999, in the presence of the
Payrol | /Benefits Manager from defendant’s Human Resources
Departnment, Estes told plaintiff that it was i nappropriate for her
to have contacted Schumm and expressed dissatisfaction wth
plaintiff’s continued poor work performance, suggesting that
plaintiff should possibly |eave the conpany.” Estes instructed
plaintiff to take a week off work at defendant’s expense and to
call himin a week regardi ng her enploynent status.

The parties corresponded bet ween August 11 and August 30,
1999. Plaintiff asserted that she was a disabled individual
seeking reasonable acconmpdation.? Def endant expressed the
conclusion that plaintiff’s work performance had been poor and

request ed additi onal docunentation and information fromplaintiff

"Plaintiff asserts that she did not conplete a project
assigned to her by Estes on August 9, 1999, because she was
waiting on information fromthe auditors. See Pltf. Statenent of
Fact 149. Plaintiff does not dispute that it was Estes’ belief
t hat the assignnent should have taken only two to three hours to
conplete. See Def. Statenent of Fact 96. The Court finds no
genui ne dispute of material fact regarding Estes’ opinion of
plaintiff’s work performnce.

® The Court notes that nost of the contents of the August
1999 letters are not referenced by the parties in their
argunments. The Court could not and has not considered the
contents of the letters for the truth of the matters asserted
because they are conprised of inadm ssible hearsay and are
particularly self-serving to the parties. The Court wll
consider the letters as conpetent evidence only to the extent
that they provide | egal notice.



that she thought would assist defendant in its decision-nmaking
regardi ng her enpl oynent status. Plaintiff supplied defendant with
copi es of her medical records. In aletter dated August 30, 1999,
defendant notified plaintiff that her enploynent was term nated,
citing her poor work perfornance.

The ADA prohibits enploynent discrimnation "against a
qual i fied individual with a disability because of the disability of
such individual." 42 U.S.C. 812112(a). The MHRA simlarly
prohibits disability discrimnation, and under the MHRA
"disability" 1is defined as the substantial equivalent of
"disability" under the federal law. R S.M. 88213.055.1(1)(a) and
213.010(10). The fam liar burden-shifting framework of MDonnel

Douglas v. Green, 411 U.S. 792 (1973), and St. Mary's Honor Center

v. Hicks, 509 U.S. 502 (1993), appliesin disability discrimnation

cases. Price v. S-B Power Tool, 75 F.3d 362, 364-65 (8th Gr.),

cert. denied, 519 U S. 910 (1996). ADA and MHRA clains are

governed by the sane standards. Mthews v. Tril ogy Comruni cati ons,

Inc., 143 F.3d 1160, 1164 n.5 (8th Cr. 1998)(citation omtted).
Plaintiff bears the initial burden of denonstrating a
prima facie case of discrimnation, nanmely that she is disabled
within the nmeaning of the statutory definitions, that she was
qualified to perform the essential functions of her job, either
W th or without reasonabl e accommodati on, and t hat she "suffered an

adverse enploynent action wunder circunstances from which an

10



i nference of unlawful discrimnation arises."” Price, 75 F.3d at
365 (citations omtted). "Disability" is defined in the ADA as:
(A) a physical or nmental inpairnment that
substantially limts one or nore of
the major life activities of [an] individual;
(B) a record of such an inpairnent; or
(C being regarded as havi ng such an inpairnent.
42 U.S.C. §12102(2).

Plaintiff has difficulty making out the el ements of her
prima facie case. However, the Court nonethel ess assunes w thout
deciding that plaintiff nmakes the required prima facie show ng.
Def endant has met its burden of articulating and supporting a
nondi scrimnatory notive for plaintiff’s term nation, nanely her
poor work performance based on “her performance deficiencies in
terms of work quality, quantity, and attitude” and her disregard
for the chain of command. See Def. Meno. of Law, pp.1,11. The
propriety of sunmary judgnment then turns on plaintiff’s ability to
present evidence sufficient that a reasonable jury coul d determ ne
t hat defendant’s proffered reason was pretextual and that the real

reason for plaintiff’s termnation was plaintiff’s disability. See

Allen v. Interior Construction Services, Ltd., 214 F.3d 978, 983

(8th Cir. 2000)(citations omtted).

Plaintiff asserts that defendant’s explanation is
pretextual and that there is a genuine issue of material fact that
she was di scharged because of her disability. 1In her nenorandumin

opposition, she offers two principal argunents but does not contend

11



there exists a genuine dispute of material fact regarding
defendant’s perception that plaintiff’s work performance was
i nadequate. First, plaintiff argues that defendant’s failure to
use progressive discipline creates a genuine issue of fact. I n
support, she cites to Plaintiff’s Exhibit 31, which is conprised of
pages 9-11 of defendant’s enpl oyee handbook. However, the Court
has exam ned the cited pages and does not find any requirenent that
di sci pline nust be progressive or hierarchical. The handbook
states that “[e]ach incidence requiring discipline is unique and
supervisors will determne the proper form of discipline that
shoul d be used. The different forns of discipline that my be used
are: verbal warnings[,] witten warnings[,] final warnings[,]
termnation[.]” Pltf. Exh. 31, p.10 (enphasis added). In
addition, plaintiff does not present any evidence that plaintiff
was anything but an at-wi Il enpl oyee. Furthernore, the Court finds
that plaintiff’s argunent regardi ng whet her her comruni cations with
supervi sors constituted “verbal warnings” is not material because
t he enpl oyee handbook does not mandate a verbal warning before
term nation.

Second, plaintiff cites to Fjellestad v. Pizza Hut of

Anerica, Inc., 188 F.3d 944, 952 (8th Cr. 1999), for the principle

that for the purposes of summary judgnent, a defendant’s failure to
engage in an interactive process regar di ng reasonabl e

accommodations is prinma faci e evidence that def endant may be acti ng

12



in bad faith. Focusing on events in August 1999, her |ast nonth of
enpl oynent, plaintiff asserts that “Defendant had been provided
with nedical records and other docunentation of Plaintiff’s
infjuries as well as a request by Plaintiff for reasonable
accommodations for her disabilities.” Meno. in Opp., p.11

However, despite plaintiff’s enphasis in her nenorandum in
opposition regarding the August 16, 1999 request for reasonable
accommodati ons, see Meno. in Opp., p.13, the record shows that
defendant had already ©provided <certain accomobdations for
plaintiff’s benefit including achair with | unbar support, flexible
hours, allowing her to close her door, giving her less tine-
sensitive assignnents, and transferring her back to a departnent
where she felt confortable working. See Def. Statenment of Facts
1933, 47, 49, 50 (undisputed by plaintiff). She provides no
conpet ent evidence to the Court of specific requested
accommodat i ons whi ch were deni ed her.

Furt hernore, because plaintiff’s August 16, 1999 request
for reasonabl e accommodati ons and her nedi cal records were provided
to defendant only after plaintiff was sent home while defendant
eval uated her enpl oynent, her request for accommobdati on does not
create a genuine dispute of fact. Plaintiff was “pretty sure” on
August 11, 1999 that she was going to be discharged, see PItf.
Depo., Exh. of Reply Meno., p.236, and she took a box of personal

possessions honme with her, see id. at 106. Wile plaintiff was not

13



term nat ed before sendi ng the August 16, 1999 |l etter, her el eventh-
hour request was a request for reinstatenent rather than a tinely

request for reasonable accommobdati ons. See Lowery v. Hazel wood

School District, 244 F. 3d 654, 658 n.3 (8th Cir. 2001) (finding that

“el event h- hour requests . . . are properly understood as requests
for reinstatenent, not for accompbdation” when acconmodation
request was nmade after plaintiff was infornmed that his term nation

was bei ng recommended to deci sion-nmaki ng board). See also Mle v.

Buckt horn Rubber Products, Inc., 165 F.3d 1212, 1218 (8th Cr.),

cert. denied, 528 U. S. 821 (1999).

The Court has carefully reviewed the statenents of fact
and argunents of both parties and their underlying sources and
finds no material dispute of fact regardi ng defendant’s proffered
reason for its discharge of plaintiff. Furthernore, the Court
notes that plaintiff has presented no evidence that would carry her
burden of proof that she was discrimnated agai nst based on her
disability. Therefore, the Court wll grant defendant’s notion for
summary judgnment regarding plaintiff’s claim that she was
term nated because of her disability in violation of the ADA and
VHRA.

For her retaliation claim plaintiff asserts that “[t]he
evidence in this case clearly indicates that Plaintiff was
term nated after she requested reasonabl e accommobdati ons for her

di sability which would all ow her to performthe essential functions

14



of her job at Charter.” Meno. in Opp., p.13. To make her prim
facie case of retaliation, plaintiff “nust show that [s]he engaged
in protected conduct, that [s]he suffered an adverse enpl oynent
action, and that the adverse action was causally linked to the

protected conduct.” Kiel v. Select Artificials, Inc., 169 F.3d

1131, 1136 (8th Cr.)(citations omtted), cert. denied, 528 U S.

818 (1999).

I n support of her retaliationclaim plaintiff cites only
tothe timng of her request for reasonabl e acconmpdati ons® and her
August 30, 1999 di scharge. However, “[g]enerally, nore than a
tenporal connection between the protected conduct and the adverse
enpl oyment action is required to present a genuine factual issue on
retaliation.” |d. at 1136 (citations omtted). |In this case, when
her accommobdati ons request was nmade while she waited at honme to
hear word on whether she was discharged, timng alone is not
enough. Plaintiff has failed to present evidence that permts a
reasonable jury to find that she was fired because she requested a
reasonabl e acconmodati on. Accordingly, the Court wll grant
defendant’s notion for sunmmary judgnent regarding plaintiff’s
retaliation claim

For the foregoing reasons,

* While plaintiff does not specifically identify the date of
the request, the Court presunes that plaintiff is referring to
the request in plaintiff’s August 16, 1999 letter, which was
referenced on the sane page of her nenorandumin opposition.
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IT IS HEREBY ORDERED t hat defendant’s notion for sunmary

j udgnent [Doc. #56] is granted.

Dated this day of April, 2002.

UNI TED STATES DI STRI CT JUDGE
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